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          NO. 44316 
 
          Bingham County Case No.  
          CR-2016-92 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Jensen failed to establish that the district court abused its discretion by 
imposing and executing a unified sentence of seven years, with three years fixed, upon 
his guilty plea to possession of methamphetamine? 
 
 
Jensen Has Failed To Establish That The District Court Abused Its Sentencing 
Discretion 
 
 While on parole for a possession of a controlled substance conviction and two 
conspiracy to manufacture a controlled substance convictions, Jensen had in his 
 2 
possession 2.6 grams of methamphetamine.  (PSI, pp.3, 12-15, 25. 1)  The state 
charged Jensen with possession of methamphetamine with the intent to deliver and also 
alleged Jensen was a persistent violator.  (R., pp.56-59.)  Pursuant to a plea 
agreement, Jensen pled guilty to an amended charge of possession of 
methamphetamine, and the state withdrew the enhancement.  (R., pp.116-18, 120-21, 
124-26.)  The district court imposed and executed a unified sentence of seven years, 
with three years fixed.  (R., pp.145-48.)  Jensen filed a notice of appeal timely from the 
judgment of conviction.  (R., pp.149-51.)   
Jensen argues the district court abused its discretion by declining to retain 
jurisdiction, claiming the court’s decision to not do so was based on an “unfounded 
concern that the parole board would require Mr. Jensen to serve a portion of an 
unrelated sentence after he completed the rider program, and such would nullify the 
benefit of the rider program.”  (Appellant’s brief, p.1; see also pp.5-7.)  Alternatively, 
Jensen argues the court abused its discretion by “order[ing] a three-year fixed term, 
rather than a shorter term which would allow Mr. Jensen timely access to pre-parole 
treatment programs.”  (Appellant’s brief, p.7.)  The record supports the sentence 
imposed.   
The length of a sentence is reviewed under an abuse of discretion standard 
considering the defendant’s entire sentence.  State v. Oliver, 144 Idaho 722, 726, 170 
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475 
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)).  It is presumed that the
                                            
1 PSI page numbers correspond with the page numbers of the electronic file “PSI – 5-2-
2016.pdf.”   
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fixed portion of the sentence will be the defendant's probable term of confinement.  Id. 
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)).  Where a sentence is 
within statutory limits, the appellant bears the burden of demonstrating that it is a clear 
abuse of discretion.  State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing 
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)).  To carry this burden the 
appellant must show that the sentence is excessive under any reasonable view of the 
facts.  Baker, 136 Idaho at 577, 38 P.3d at 615.  A sentence is reasonable, however, if it 
appears necessary to achieve the primary objective of protecting society or any of the 
related sentencing goals of deterrence, rehabilitation or retribution.  Id.   
The decision whether to retain jurisdiction is a matter within the sound discretion 
of the district court and will not be overturned on appeal absent an abuse of that 
discretion.  State v. Lee, 117 Idaho 203, 205-06, 786 P.2d 594, 596-97 (Ct. App. 1990).  
The primary purpose of a district court retaining jurisdiction is to enable the court to 
obtain additional information regarding whether the defendant has sufficient 
rehabilitative potential and is suitable for probation.  State v. Jones, 141 Idaho 673, 677, 
115 P.3d 764, 768 (Ct. App. 2005).  Probation is the ultimate goal of retained 
jurisdiction.  Id.  There can be no abuse of discretion if the district court has sufficient 
evidence before it to conclude that the defendant is not a suitable candidate for 
probation.  Id.   
The maximum prison sentence for possession of methamphetamine is seven 
years.  I.C. § 37-2732(c)(1).  The district court imposed and executed a unified sentence 
of seven years, with three years fixed, which falls within the statutory guidelines.  (R., 
pp.145-48.)  The district court’s decision to impose a sentence with a three-year fixed 
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term, and to order that sentence into execution, was appropriate in light of Jensen’s 
ongoing criminal offending, refusal to abide by the conditions of probation and parole, 
high risk to reoffend, and failure to follow through with treatment in the community.   
The instant offense constitutes Jensen’s sixth felony conviction, and he 
committed it only a little over a year after having been paroled for other drug related 
offenses.  (PSI, pp.10-15.)  Although Jensen has previously been provided numerous 
opportunities for treatment, he has failed to make any significant rehabilitative strides 
and, in fact, has continued to use and/or possess illegal substances despite multiple 
treatment opportunities and legal sanctions.  (PSI, pp.15, 21, 25.)  The presentence 
investigator summarized Jensen’s 25-year history of committing felony drug offenses, 
and failed rehabilitation attempts, as follows: 
In 1991, Mr. Jensen was convicted of delivery of cocaine and conspiracy 
to deliver marijuana.  He was sentenced to a traditional rider, and after 
several periods of probation, he completed his entire sentence in prison 
and was released in July of 1997.  In June of 1998, he was convicted of 
conspiracy to manufacture a controlled substance.  In August of 1998, he 
was again convicted of conspiracy to manufacture a controlled substance.  
After a post-conviction relief, he was sentenced to six years and was 
released in 2004.  In 2005, Mr. Jensen was convicted of possession of a 
controlled substance, and spent another three years in prison.  He then 
absconded from supervision, and a year after the warrant was issued, he 
was brought back from Kansas.  He was paroled out back to Kansas after 
serving two more years, but in 2013, he was brought back to Idaho for 
parole violations.  He started a CAPP rider, but he stated that he failed out 
with twenty days to go.  Mr. Jensen was last released on parole in 
December of 2014, and committed the instant offense just over a year 
later in January of 2016.  He stated that the Parole Commission told him 
he had thirty-one months left to serve on the two convictions from 1998. 
 
(PSI, p.15.)  Unsurprisingly, given Jensen’s demonstrated inability or unwillingness to 
conform his behavior to the law, the presentence investigator reported that Jensen 
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presents a high risk to reoffend (PSI, p.22), and his parole officer recommended 
imprisonment (PSI, p.15.)   
At sentencing, the district court addressed its many concerns, including the 
seriousness of the offense, Jensen’s criminal history, his failure to rehabilitate, and the 
possibility that any progress Jensen might make in a retained jurisdiction program would 
be negated if the parole board revoked Jensen’s parole in the other drug case in which 
he was facing a parole violation.  (5/16/16 Tr., p.23, L.15 – p.30, L.4.)  That the court 
executed Jensen’s sentence, rather than retained jurisdiction, does not show an abuse 
of discretion.  The court considered all of the relevant information, explained that 
Jensen could receive treatment either in a retained jurisdiction program or in prison and 
determined, in an exercise of discretion, that a prison sentence was appropriate, not 
only because Jensen was facing a parole violation, but also “given his history.”  (5/16/16 
Tr., p.28, L.7 – p.30, L.4.)  The state submits that Jensen has failed to establish an 
abuse of discretion, for reasons more fully set forth in the attached excerpt of the 
sentencing hearing transcript, which the state adopts as its argument on appeal.  




 The state respectfully requests this Court to affirm Jensen’s conviction and 
sentence. 
       




      __/s/_Lori A. Fleming___________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      ALICIA HYMAS 
      Paralegal 
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1 Is Adderall, which Is a pharmaceutical amphetamine. 1 has made, and the Information contained In the 
2 It's basically the same thing as methamphetamlne. But I 2 presentence report. 
3 didn't . I self-medicated. And that's pretty much the 3 One thing I want to go back and address Is 
4 story. 4 that a GAIN-I evaluation Is basically a behavioral 
5 THE COURT: All right. Are you satisfied with the 5 evaluation; so It's more of a mental henlth evaluntlon 
6 representation Mr. Oleson has provided to you? 6 than It Is a substance abuse evaluation. And so the PSI 
1 THE DEFENDANT: Yes, I am. 1 writer Indicates that we don't have -- typically, we get 
8 THE COURT: Do you know of the any legal reason 8 a letter that either confirms or says we've got to do 
9 why I should not sentence you today? 9 something different, and we don't have that. 
10 THE DEFENDANT: No, sir. 10 But when I go back and I look at your 
11 THE COURT: Mr. Oleson, do you? 11 assessment, I don't think It's necessary that we do that 
12 MR. OLESON: No, Your Honor. 12 In your case, because It wouldn't have any real Impact . 13 THE COURT: Mr. Colson, do you? 13 on what I need to do here today. 
14 MR. COLSON: No, Your Honor. 14 But If you look on page 2 of the GAIN-I, It 
15 THE COURT: Mr. Jensen, when I sentence a person, 15 does talk about some of the things that you have, but 
18 I have to determine - or consider the objectives of 18 they're In rule-outs, meaning you exhibit some of the 
17 criminal punishment, which Includes protection of 17 · · characteristics ·of those various disorders, such as mood 
18 society, deterrence, rehabilitation, and punishment. I 18 disorder, general anxiety disorder, ADHD, and then In 
19 also have to consider the factors under Idaho 19 Axis II there Is the antisocial personality disorder 
20 Code 19-2521 relative to the question of whether I 20 that's a rule-out. That means they simply didn't need 
21 should place you on probation or confine you to prison. 21 to do further evaluation of you and either confirm those 
22 And I've considered those things. 22 characteristics or rule them out. 
23 And part of those considerations come ftom the 23 And so, yet, there's some mental health Issues 
24 arguments that you have made here today, the argument 24 that still need to be dealt with, but they're not a 
25 your attorney has made, and the argument that Mr. Colson 25 significant factor In what I need to do In your case, I 
25 26 
1 don't think. So I think the GAIN-I evaluation Is 1 that up. 
2 sufficient. 2 Your criminal history, though, Is significant. 
3 The GAIN-I evaluation, though, also says that 3 It started back In '78 as a juvenile. And then llke 
4 your substance abuse Issues are severe enough that It 4 I've already talked about, this Is your sixth felony 
5 requires resldentlal t.reatment, which Is expensive. 5 conviction. The first two were substance abuse related; 
6 Most people don't have access to It. The dosest one we 6 the third and fourth, substance abuse related; fifth, 
7 have here rs the Walker Center. And Mr. Oleson, 7 substance abuse related. And In the meantlme, you had a 
8 therefore, has suggested that the retained jurisdiction, 8 DUI In there as well, for a misdemeanor. And then 
9 the CAPP program or even the extended rider, would be 9 you've had that other Issue that you've dlSOJssed here 
10 able to accommodate that treatment program. 10 with me today that resulted In that probation violation. 
11 Both the rider and the prison have now adopted 11 (A dlSOJsslon was held off the record between 
12 the Cincinnati program for drug treatment. It's 12 the defendant and their attorney.) 
13 supposed to be the thing that works. 13 MR. OLESON: He says the DUI was drugs, not 
14 When I go back through, other things I 14 drinking. 
15 consider Is your age. You're 50 years old. 15 THE COURT: Okay. 
16 THE DEFENDANT: I'll be 51, Your Honor. 18 MR. OLESON: Meth. 
17 THE COURT: When Is your birthday? 17 THE COURT: So either way, whether It was meth or 
18 THE DEFENDANT: The 10th of June. 18 alcohol, you've got substance abuse Issues, and that's 
19 THE COURT: So you're getting dose to that date. 19 d ear In the evaluation. And, yeah, something has to 
20 Okay. 20 change; otherwise, we're going to keep going down this 
21 THE DEFENDANT: Yes, sir. 21 route. 
22 THE COURT: I'm glad to see that Mr. Oleson 22 You've done a traditional rider, and you've 
23 clarffled the Information on the Issue about the meth 23 done periods of probation. You have been In prison. 
24 and blaming It on others, because I had that underlined 24 You started a CAPP Rider at one point and then failed 
25 In red, which was a concern to me. But you 've cleared 25 out of that 20 days ago -- oh, 20 days to go. And then 
8 ot 11 Sheets DANIEL e. WIWAMS, CSI\, !\I'll Page 23 t.o 26 of 33 
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1 you were released on parole In December of 2014. 1 And right now, quite frankly, I don't think 
2 MR. OLESON: Your Honor, just so the Court Is 2 probation Is the option. You've got to look at either 
3 clear, you're aware that -- why he was rearrested after 3 one of the programs In the retained jurisdiction or my 
4 he was released; right? Because they flied the parole 4 understanding Is the Cincinnati treatment model has been 
5 violation -- the second one? 5 Introduced Into the prison as well. And so the que.stlon 
6 THE COURT: Right. 8 Is what do we do7 Where do you get that treatment? 
7 MR. OLESON: Okay. I Just wanted to make sure 7 And part of my concern Is •• because I have 
8 that was clear to the Court, because of this charge. 8 done this before -- Is put people on retained 
9 THE COURT: Yeah. Because you were released to 9 Jurisdiction and then they go through the whole program 
10 pretrial services In this case, and then the parole 10 and then the parole board turns around and revokes them 
11 board did some things. 11 and sends them back to prison. 
12 MR. OLESON: Yeah. He was orlglnally charged, you 12 And then all of that work that you've done now 
13 know, with the agent's warTant with his ortglnal arrest. 13 Is - what the studies show Is If somebody goes on 
14 THE COURT: Right. 14 retained jurtsdlctlon and gets done with that 
15 MR. OLESON: He went through that. They released 15 programming and then comes back, my obllgatlon Is to try 
16 him back on parole. That way, we were able to get him 18 and get them out of that jail within a week, two weeks 
17 released on this charge. 17 at the most. Otherwise, they start to regress In that 
18 THE COURT: Right. 18 treatment 
I 19 
I 
MR. OLESON: Then, because of the gullty plea In 19 And so fr I send you to retained and we do 
20 this charge, they turned around and filed a new 20 that, now the parole board revokes you, sends you back 
21 violation. 21 to prison, we lose all or that. And that's one of my 
22 THE COURT: RJght. And, see, that's one of the 22 concerns In your case. Because I don't disagree. You 
23 concerns I have. I think everybody would agree In this 23 need treatment. 
24 case, Mr. Jensen, you've got to receive some type of 24 And so that's kind of why I'm going to do what 
25 treatment. The question Is where? 25 I'm -· not "kind of.• That's why I'm going to have to 
29 30 
1 do what I'm going to do, and you may not be happy with 1 MR. OLESON: So would the Court be lndlned to 
2 what I'm going to do here. 2 just give him a year and a half? 
3 But under the clrctJmstances, It Is the 3 THE COURT: No. I'm going to leave It where It's 
4 Judgment of this Court that you be sentenced to the 4 at, at this point, given his history. 
: 
I 5 Idaho Department of Corrections l'or a fixed and 5 So the fine 111 this case Is $1,200. 
8 detennlnate period of three years, an Indeterminate 6 Court costs are 285.50. 
7 period of four years -- In other words, not less than 7 You're privately retained, Mr. Oleson; 
8 three, no more than four. 8 correct? 
9 I'm going to run that concurrent with the 9 MR. OLESON: Yes, Your Honor. 
10 other case, but I'm going to decline probation or 10 THE COURT: There's the $100 for reimbursement to 
11 retained jurisdiction. 11 forensic services. 
12 Because that's my biggest concern. I think 12 Do you understand that? 
13 that we're going to be spinning our wheels If I send you 13 THE DEFENDANT: Yes, sir. 
14 through the programming and then you go back to the yard 14 lliE COURT: Do you have any questions, Mr. Jensen? 
15 anyway. 15 THE DEFENDANT: No, sir. 
16 THE DEFENDANT: Right 16 lliE COURT: All right. You're advised you have 
17 THE COURT: So hopefully this way you at least get 17 the right to appeal this decision. That appeal has to 
18 In, you get some time done, and then you start working 18 be ffled within 42 days. You have the right to be 
19 on that program prior to parole. And lf you're doing 19 represented by counsel on that appeal. If you cannot 
20 well In that program, I think you'll get the parole. 20 afford counsel, you can apply to the Court to have 
21 But you're going to have to go through that new program. 21 counsel appointed to represent you at public expense. 
22 I don't see that I've got any other option. 22 Just remember you only have 42 days In which to flle 
23 MR. OLESON: Your Honor, Isn't that -- how long Is 23 that appeal. 
24 that program on the yard? Isn't It llke a year? 24 THE DEFENDANT: Right. 
25 THE COURT: It's dose to It. 25 THE COURT: You also have the right to seek relief 
9 or 11 sheets DANIEL r. WIUIAMS, CSR, RPR Page 27 to 30 or 33 
